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Background 

Pursuant to the provisions of the Collective Bargaining Agreement between the 

parties, hereinafter cited as the CSA, the procedures of the Bureau of Mediation and 

applicable law, the undersigned was duly designated to serve as arbitrator of a dispute 

arising under the terms of the current Agreement between the parties, (2010~2017). 

A hearing was held in Manheim , Pa. on August 21, 2015. · During the hearing 

the parties were represented as previously noted and given full opportunity to present 

testimony, other evidence and argument as desired. The parties were represented as 

follows: Thomas W. Scott, Esquire represented the Association and Carl P. Beard, 

Esquire, represented the School District. At the conclusion of the hearing, the parties 

agreed to file briefs. Both attorneys required extensions of time to complete briefs, 

which delays were agreed to by both attorneys. The briefs were properly received and 

the record was then closed. 
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A grievance was filed on December 3, 2014 after the Association believed that 

the CBA was violated due to the District's stopping of benefits to a disabled employee. 

The grievance was denied and proceeded through the steps of the grievance procedure. 

The School Board denied the grievance and thereafter the Association requested 

arbitration. The parties have not resolved the dispute within the grievance procedure 

and hence the matter is now before the arbitrator. 

Issue Did the employer violate the Agreement by not paying for the required 

benefits? And if so what is the proper remedy. 

Pertinent Sections of the Agreement, Joint Exhibit 1, 2010-15 CBA + 2015-17. 

Article 31.2 "The group income protection benefits plan attached hereto as 

Appendix C shall remain in effect until June 30, 2017, with the Employer 

paying 100% of benefits for employees." 
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Position of the Association 

A summary of the Association's positions are as follows. The Association 

indicates that in November of 2014 it learned that the District had notified a member that 

the employer would stop paying provided insurance benefits when her paid sick leave 

ran out and she transitioned to disability income protection benefits. Since the group 

income protection benefit set forth in the CBA explicitly provides that the employer is to 

pay 100% of benefits for employees, the Association filed a grievance. However during 

the time the grievance was in process the grievant's personal situation was resolved 

when the employee and the employer agreed to a sabbatical leave. However the issues 

involved in the matter of contract interpretation would rise again when it was determined 

that another member of the bargaining unit was also affected. 

This grievance calls for contract application, however no interpretation is required. 

The CBA could not be clearer. Section 31 .2 providing the group income protection 

benefit contains a double requirement. First, the employer is to maintain the income 

protection benefit as set forth in Appendix C and secondly, the employer will pay 100% 

of benefits for employees. The contract could not be clearer. The employer is required 

to pay 100% of benefits to members of the bargaining unit while they are receiving 

income protection benefits. There is no support in the CBA for the position advanced by 

the employer that the only benefits they are required to provide is the actual percentage 

payment of salary. Undoubtedly the most significant maxim of contract interpretation is 

that when the language of the CBA is clear and free from ambiguity it should be applied 

as written. In such circumstances neither the collective bargaining history nor the past 

application of the language is relevant. To apply the language as written, the employer 

contends that the 100% of benefits is required to provide only the income protection 

payments and does not include other benefits. A comparison of the income protection 

language in the CBA with other benefit language makes it clear that the parties know 
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precisely how to limit the employer's contractual responsibility to paying an insurance 

premium only. In analyzing the CBA's from 1977 to the present time, one finds the initial 

language requiring the employer to pay 100% of coverage for employees until 1998 

when the language was changed requiring the employer's obligation to pay all benefits 

for employees. While they employer argues that this is a distinction without a difference, 

the Association indicates there is a huge difference between 100% of benefits for 

employees and 100% of coverage for employees. At the hearing it was clear that the 

employer intends to justify its violation of the contract by confirming that it is done so 

repeatedly in the past. That is no justification for the position. Although the district has 

established that since 2000 it has refused to continue paying for benefits for some 

individuals on income protection, it is also clear that the Association was never apprised 

of that practice, Moreover the employer also acknowledged that in at least one instance 

that it discovered in the process of reviewing the issues one person who prior to 2012 

received income protection benefits and the employer also provided payment for his 

other insurance benefit. 

A clear example of the employer doing it right emerges from the employer's 

handling of the disability benefits provided to Association member Sharon Boehmer. 

She underwent surgery during the 2008-2009 school year and as a result she was 

absent long enough to use all of her accumulated sick leave. She was placed on long

term disability leave with benefits beginning on April 10, 2009. In conjunction with her 

use of the long-term disability benefits she received employer paid benefits during the 

entire time she was on long-term disability leave. The employer indicated at the hearing 

that the benefits received were pursuant to her Entitlement under FMLA coupled with 

their obligation to provide benefits over the summer months. However she was never 

advised of that fact nor was she ever advised that her insurance coverage would cease 

when she began receiving the income protection benefits. 
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In conclusion, the plain language of the CBA requires the employer to pay 100% of 

benefits for employees who are eligible for and received income protection benefits. 

Employees on income protection are covered by the recognition clause of the contract 

and cannot be discriminated against under Article 4. In addition Article 9 of the CBA 

says that no one shall be reduced in compensation without just cause. For all of these 

reasons the grievance should be granted. In addition, Amy Carter should be reimbursed 

for all losses and costs associated with the denial of employee paid benefits during her 

time on income protection and the employer should be directed to properly apply the 

contract to individuals on income protection in the future. 

For the above-cited reasons, the Association therefore respectfully requests that the 

grievance be sustained. 

Position of the Employer 

A summary of the employer's position is as follows. The employer argues that it 

wholly disagrees with the Association's specific position as it relates to the interpretation 

of Section 31 .2 . It is not possible to find any situation where any employer completely 

covers the cost of all benefits while such is on disability leave. The reason for its lack of 

appearance is that if granted there would be enormous costs to the employer. In 

particular, the employer could be forced to pay approximately from $40,000 to $100,000 

per employee dependent on whether the employee is out on disability leave for two or 

five years. The employer also highlighted the fact that there is nothing in the school 

insurance policy or insurance trust that states that the employer must pay for 

employee's health insurance when on disability leave. 

The employer also argues that the Association has failed to satiate its burden in 

proving a contractual violation in this matter. In short, a review of the Association's case 

shows no examples of the employer ever paying for employee's benefits while the 

employee was on disability leave. The employee noted in the grievance, was not 
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applicable to the grievance nor does it show any past practice on the part of the 

employer which supports the Association position .. The grievant had completed her 

contractual obligation though 190 days of work and was therefore entitled to the 

payment of benefits over the summer months as were alt other professional employees 

of the District. The employer also emphasizes its long history of only paying for benefits 

during an employees FMLA leave time and not while the employee is receiving income 

replacement payments. It is seen in the school board minutes of March 8, 1973 that the 

District only agreed to pay for benefits during the first 12 weeks of employee's leave. 

Finally, the employer also cited numerous employee's who paid for their own benefits 

while they were on long-term disability. On this point. the District noted that even if the 

Association was unaware of the employer's practice of not paying for employee benefits. 

the Association cannot use its ignorance to defeat a past practice argument. In other 

words, a past practice can be found even though the Association was unaware of said 

practice. The employer argues that the language in Article 31 .2 is a separate provision 

which stands on its own. Health insurance and other benefits are included in other 

paragraphs and should not be read in conjunction with Article 31.2, which is a specific 

paragraph that only speaks about the District's obligation to pay for employee's income 

replacement during long-term disability leave. The employer presented evidence 

through the Director of Human Resources that numerous bargaining unit members have 

either paid for their own benefits or opted not to take such benefits. The Director 

outlined the employer's long history of solely paying for employees benefits during the 

first three months of the employees leave. She testified that for 20 years prior to the 

enactment of the FM LA the board approved paying for employees benefits for only 

three months and further stated that this practice continued to the present time. Finally, 

she also stated that Amy Carter did not have her benefits covered by the employer when 

her FMLA expired and she went on long-term disability. It was explained that Ms. Carter 

never protested having to be responsible for her own benefits. Moreover she elucidated 
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that the Association was made aware of that situation and Ms. Carter refused to be part 

of the Association's grievance. Therefore, in consideration of the above stated facts, the 

grievance should be denied. 

Discussion 

Based on the fact that the parties have exhausted the grievance procedure and 

have not resolved the issue, the issue is now clearly before the arbitrator. The arbitrator 

will first look at the language of Section 31.2 of Article 31. The key phrase, which is in 

dispute, are the words "paying 100% of benefits for employees." The Association claims 

that this language can only mean that the parties intended to have those individuals who 

were on disability leave have the benefit of receiving 100% on all benefits of the CBA. 

The employer on the other hand, argues that the 100% of benefits means that the 

employer pays 100% of this benefit only. While the negotiated benefit of disability leave 

for employees has been in the CBA for many years, the language concerning this 

benefit was changed in the 1998 CBA. At that time the current language was installed. 

Unfortunately neither party has any notes or any witnesses that have any knowledge of 

why or how the language in Section 31.2 was changed. That fact itself raises questions 

as to who and why the change in language occurred in 1998. Up to that point in time, 

the CBA's indicated that the employer would pay 100% of the coverage of that benefit 

and did not mention any other benefit associated with that Section. Secondly, it is 

difficult to understand that if the Association bargained a new beneficial benefit for their 

members that they would now say that they were unaware of the implementation of that 

benefit. Usually new benefits that are achieved are well known and advertised to the 

membership. In this case according to estimates by the employer this would have been 

a benefit that would have achieved thousands of dollars for Association members. So 

there is question as to why the language was changed and how it achieved its present 

form. Another important factor in this dispute is the way the benefit has been 



8 

administered. The employer presents numerous cases where employees have received 

disability insurance benefits but have paid for the all their own medical and dental 

insurance benefits. The Association presents no evidence that any employee has been 

afforded both the disability benefit and 100% of other benefits. Therefore it appears that 

there has been a past practice. In addition to supplying evidence of Association 

members paying their own benefits while on disability leave, the employer also presents 

evidence of other individual employees of the District not in the Association receiving the 

same treatment. The fact is that this benefit has been administered by the employer 

from the mid-1970s to the present time and has not changed for many years before 

1998. Further, it has been continued to be administered in that fashion for 16 years after 

the change of language in 1998. There has been no dispute concerning the benefit until 

the present grievance in 2014. Therefore the past practice appears to have existed for 

almost 40 years. Another consideration is that the individual for whom the grievance was 

filed is not now in dispute because the employee and the District resolved the issue by a 

sabbatical leave. In addition, a current Association member is on disability leave and is 

paying for all other benefits and has not participated in this dispute nor has been called 

on to testify. 

Therefore, (1) based on the fact that language concerning disability leaves has been 

present in the CBA for many years and prior to 1998 always indicating that the employer 

paid 100% of the of the coverage; and (2) was changed with apparently no bargaining 

and no apparent reason in 1998. Further, no bargaining information is available either 

by document or witness concerning the 1998 negotiations. In addition, the Association 

took no credit for bargaining any new benefit and the Association apparently was not 

aware that a potential benefit had occurred and admits that it was unaware of how that 

benefit was implemented. In addition, a past practice has occurred for an estimated 40 

years that has affected Association members and other District employees. Finally the 
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disability benefit is currently being administered as the consistent past practice has and 

no dispute is present. 
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Therefore after consideration of all testimony, evidence, and argument, 

and in light of but not limited to the discussion above, the arbitrator finds 

that the language found in Section 31.2 refers only to the benefit found in 

that Section and does not refer to or require payment for other benefits. The 

employer has not violated the agreement. The arbitrator retains jurisdiction 

in the event there is any dispute concerning the interpretation or application 

of this decision. 

Finding: 

The grievance is denied. 




