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PROCEDURA~AND FACTUAL. BACKGROJJNP 

The instant dispute arises from a Grievance flied on behalf of 

("Grievant") alleging that the East Stroudsburg Area School District ("District" or "Employer") 

violated the terms and conditions of its collective bargaining agreement ("CBA"} with the East 

Stroudsburg Area Education Support Professional Association ("Association"} when it 

terminated her employment without just cause. (Exhibit J-2). 

At the time of the events giving rise to this dispute, Grievant was employed as a bus 

driver in the District, a position she had held since 1992. (N.T. 51, 237}. Prior to October 1, 

2013, Grievant had received satisfactory evaluations and was not the subject of any discipline 

throughout her twenty-one (21} years of employment with the District. (N.T. 51-52, 237-241; 

Exhibit A-7). 

As a bus driver, Grievant was required to have a Commercial Driver's License ("CDL"). 

Pursuant to Federal Department of Transportation ("DOT") regulations and District policy all 

school bus drivers, including Grievant, were subject to random drug and alcohol testing. The 

District contracts with Concorde, a private company, to randomly select employees to be tested 

on any particular day and to administer those tests. (N.T. 71-77}. 

Alcohol testing is performed by a certified breath alcohol technician ("BAT"). The test is 

administered using a breathalyzer that conforms to the specifications required by DOT. 

Concorde routinely calibrates its equipment to insure accuracy. (N.T. 85-90). Alcohol test 

results of .020 to .039 require an employer to temporarily remove an employee from 

performing safety-sensitive functions. Alcohol test results of .04 and higher require an 

employer to immediately remove an employee from performing safety-sensitive functions. 
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Those employees are not permitted to perform safety-sensitive functions until they have 

successfully completed a return-to-duty process. 49 CFR § 40.23 (c) (d). (N.T. 80-84, 140; 

Exhibit A-5). 

On October 1, 2013, Grievant drove her first bus run at approximately 6:00 a.m. After 

completing the run at or about 7:30 a.m., Grievant ate breakfast. She was scheduled for a 

second bus run and smoked a cigarette at approximately 8:45 a.m. Grievant was then selected 

for a random drug test that occurred shortly after 9:00 a.m. (N.T. 249-251). The test was 

administered by BAT· (N.T. 165, 253). 

The result of Grievant's alcohol test was .045. Because the test was positive, 

was required to perform a confirmation test between fifteen (15) and thirty (30) minutes after 

the first test. The confirmation test was performed 15 minutes later and the result was a .044. 

(N.T. 168-169, 253, 255, 263). 

Grievant reported to the administration center and met with Transportation Director 

1. Grievant offered to take a blood test but 1 advised her that a 

blood test would not be accepted. asked Grievant if she would consider 

rehabilitation and Grievant responded that she absolutely would. called 

Grievant's residence later that day and informed Grievant that she was being terminated. (N.T. 

263-264, 266-269). 

Grievant received a letter from the District dated October 7, 2013, advising her that her 

employment with the District had been terminated effective October 1, 2013. (N.T. 269-270; 

Exhibit A-9). Grievant subsequently was informed that her termination was being changed to a 

suspension without pay pending further investigation. 
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On October 28, 2013, Grievant was afforded a Loudermill due process hearing. (Exhibit 

J-4). The meeting was attended by Grievant, Association President 1 i,' 

and Superintendent · ;, (N.T. 270). During her meeting with the administrators, 

Grievant stated that she had requested to have a blood test performed on the day of the 

incident and that she believed acid reflux had affected the outcome of her test. (N.T. 24-25, 

270-271). also inquired about the possibility that Grievant could participate in 

rehabilitation, but that request was denied. (N.T. 271-272). 

By letter dated November 8, 2013, Superintendent · advised Grievant that she 

would recommend Grivant's dismissal to the East Stroudsburg Area School District Board of 

Education ("Board") based upon Grievant's failed random drug and alcohol test. (Exhibit J-3). 

The instant Grievance was filed on October 11, 2013. The matter, remaining unresolved 

between the parties, proceeded to arbitration before the undersigned at hearings held on 

March 12-13, 2015. 

During the arbitration hearing the parties were provided with full opportunity to 

present testimony, examine and cross-examine witnesses and submit documentary evidence 

on behalf of their respective positions. The parties thereafter elected to file post-hearing briefs 

which were timely filed on July 24, 2015. The matter is now ready for disposition. 

ISSUE 

Whether Grievant was dismissed for just cause and, if not, what shall the remedy be? 
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RELEVANT CO~_TRACT PROVIS10N1 

ARTICLE XXXV - JUST CAUSE 

No bargaining unit employee shall be disciplined or discharged except for just cause .... 

RELEVANT SECTIONS OF DISTRICT POLICIES 

2013 - 2014 TRANSPORTATION POLICIES AND PROCEDURES 
FOR SCHOOL BUS DRIVERS2 

T. DRIVER DISCIPLINE PROCEDURES 

As a general procedure, if it is found that a District employee involved with the Transportation 
operations must be disciplined for some action, the procedures as outlined in District Police # 
517 will be utilized. 

THE TRANSPORTATION OFFICE RESERVES THE RIGHT TO ENFORCE THE FOLLOWING 
DISCIPLINARY ACTIONS: 

1. First Offense - Verbal Warning 
2. Second Offense - Written Reprimand in File 
3. Third Offense - Time off without pay pending an investigation and possible termination. 

DRUG AND ALCOHOL POLICY 
Copies of any prescription drugs you may be taking must be on file in the Transportation 
Office. A positive Drug and Alcohol test will result in immediate suspension pending 
investigation and possible termination. 

517. CONDUCT/DISCIPUNARY PROCEDURES3 

The Superintendent may prepare and promulgate disciplinary rules for violations of district 
policies, rules and procedures that provide progressive penalties, including: verbal warning, 
written warning, reprimand, suspension, demotion, dismissal or civil and criminal sanctions. 

1 Exhibit J-1, p. 29. 

2 Exhibit SD-4. 

3 Exhibit SD-4 {a). 
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551. DRUG AND SUBSTANCE ABUSE4 

In establishing a drug-free awareness program, the Superintendent shall inform employees 
about the: 

1. Dangers of drug abuse in the workplace. 
2. School district's policy of maintaining a drug-free workplace. 
3. Availability of drug counseling, drug rehabilitation, and employee assistance programs. 
4. Penalties that may be imposed for drug abuse violations occurring in the workplace. 

810.1 DRUG/ALCOHOL TESTING-COVERED DRIVERS5 

The Board recognizes that the use and abuse of drugs and alcohol is a serious problem that may 
be present in the workplace. The Board also recognizes that an employee impaired by drugs or 
alcohol who operates district vehicles or transports students poses significant risks to the safety 
of students and others. 

A covered driver shall include any school district employee who drives, operates or is in the 
actual physical control or movement of a school bus, school vehicle, or a commercial vehicle 
owned, leased or operated by the school district .... 

The Board prohibits a covered driver from consuming alcohol or a controlled substance while 
operating a school bus or school vehicle or otherwise on duty. 

The Board prohibits a covered driver from reporting for duty, driving, operating or being in the 
actual physical control of the movement of a school bus or school vehicle under the following 
circumstances: 

1. While under the influence of a controlled substance or combination of controlled 
substances, or the combined influence of alcohol and a controlled substance or 
substances. 

After consuming alcohol or a controlled substance within the previous eight (8) hours. 

2. While having an alcohol concentration of 0.04 or greater OR after imbibing a sufficient 
amount of alcohol such that the individual's alcohol concentration is 0.02 or greater 
within two (2) hours after operating or being in actual physical control of a school bus or 
school vehicle. 

4 Exhibit SD-2. 

5 Exhibit SD-1. 
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Staff shall be required to undergo testing for drugs and alcohol, as required by law. The district 
shall require covered drivers to submit to the following tests: ... random ... return-to-work 
and follow-up. 

Consistent with contractual and legal requirements, a determination shall be made as to the 
appropriate disciplinary action for a covered driver who violates Board policy or administrative 
regulations. Nothing in this policy shall limit the Board's authority to impose discipline, 
including discharge. 

RELEVANT SECTIONS OF DOT/FMCSA DRIVER HAND800K 6 

INTRODUCTION 

The purpose of this Handbook is to explain some of the rules of the United States Department 
of Transportation (DOT), the Federal Motor Carrier Safety Administration (FMCSA), one of the 
several operating modes of the DOT. This Handbook is based upon the rules and regulations of 
the DOT and FMCSA. This handbook does not address East Stroudsburg School District's 
Company Policy, which should always be consulted for additional information; this Handbook is 
not a substitute for Company Policy. This Handbook does not alter or change the Company 
Policy. The Company Policy is applicable to all EAST STROUDSBURG SCHOOL DISTRICT 
employees, both DOT and Non-DOT. 

WHO IS SUBJECT TO DOT TESTING? 

DOT DRIVER/FMCSA EMPLOYEES 

DOT/FMCSA testing is applicable to all drivers who operate a Commercial Motor Vehicle and 
have a commercial driver's license as defined in 49 CFR Parts 382 and 383 of the FMCSA 
regulations. This includes most of EAST STROUDSBURG SCHOOL DISTRICT'S bus drivers. 

Note: A driver is performing a "safety sensitive function" beginning from the time when that 
person is required to be ready to work or actually begins work, and ends when the work is 
completed and that person is no longer responsible. It not only includes time while driving, but 
also while waiting to be dispatched, inspecting/servicing equipment, loading/unloading, 
repairing a disabled vehicle and other time in or upon a commercial vehicle. 

6 Exhibit A-5. 
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WHEN IS COMPLIANCE REQUIRED AND WHAT CONDUCT IS PROHIBITED? 

You may be tested for drugs and or alcohol while you are working or on duty. On duty includes 
driving, loading and repairing a commercial motor vehicle. Breath alcohol testing may only be 
conducted just before, during or just after performing safety-sensitive duties. DOT/FMCSA 
regulations prohibit, among other things, drivers from: 

1. Being on duty while having a breath alcohol concentration of 0.02 BAC or greater; or 
3. Consuming alcohol while on duty or within four hours of reporting for duty; or 
7. Having a positive drug or alcohol test. 

WHAT ARE THE CONSEQUENCES OF PROHIBITED CONDUCT? 

Generally, the DOT requires that a DOT Driver that engages in prohibited conduct (an employee 
who has a positive test result or refuses to cooperate with the testing process) will immediately 
be removed from their safety-sensitive position. The DOT does not generally require 
disciplinary action; discipline is administered pursuant to EAST STROUDSBURG SCHOOL 
DISTRICT Company Policy. The driver may return to safety sensitive duties, if permitted to do 
so by applicable law, only when the following mandatory steps have been accomplished: 

1. Initial evaluation by a Substance Abuse Professional (SAP); and 
2. Successful completion of the treatment recommended by the SAP; and 
3. Follow up evaluation by a Substance Abuse Professional (SAP) who determines the 

individual may return to work. 
4. Pass a return-to-duty drug test. 
5. Sign a Last Chance Agreement pursuant to Company policy. 

WILL I LOSE MY JOB F I VIOLATE DRUG & ALCOHOL REGULATIONS? 

DOT regulations do not address employment actions such as hiring, firing or granting leaves of 
absence. All employment decisions are the responsibility of the employers. Under Federal 
regulations, the main requirement for employers is to immediately remove employees from 
performing DOT safety-sensitive jobs. Be aware that a positive or refused DOT drug or alcohol 
test may trigger additional consequences based on company policy or employment agreement. 

While you may not lose your job, you may lose your certification or license to perform that job. 
Be sure to check industry specific regulations. For example, someone operating a commercial 
motor vehicle may not lose their state-issued CDL, but they will lose their ability to perform any 
DOT regulated safety-sensitive tasks. 
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RELEVANT SECTIONS OF DEPARTMENT OF TRANSPORTATION REGULATIONS 

49 C.F.R. § 40.11 What are the general responsibilities of employers under this regulation? 

(a) As an employer, you are responsible for meeting all applicable requirements and 
procedures of this part. 

49 C.F.R. § 40.23 What actions do employers take after receiving verified test results? 

(c) As an employer who receives an alcohol test result of 0.04 or higher, you must immediately 
remove the employee involved from performing safety-sensitive functions .... Do not wait to 
receive the written report or the result of the test. 

49 C.F.R. § 40.229 What devices are used to conduct alcohol screening tests? 

EBTs and ASDs on the NHTSA conforming lists (CPL) for evidential and non-evidential devices 
are the only devices you are allowed to use to conduct alcohol screening tests under this part. 

49 C.F.R. § 40.231 What devices are used to conduct alcohol confirmation tests? 

(a) EBTs on the NHTSA CPL for evidential devices that meet the requirements of paragraph (b) 
of this section are the only devices you may use to conduct alcohol confirmation tests under 
this part. Note that, among devices on the CPL for EBTs, only those devices without an asterisk 
(*) are authorized for use in confirmation testing in the DOT alcohol testing program. 

49 C.F.R. § 40.251 What are the first steps in an alcohol confirmation test? 

As the BAT for an alcohol confirmation test, you must follow these steps to begin the 
confirmation process: 

(a) You must carry out a requirement for a waiting period before the confirmation test, by 
taking the following steps: 

(1) You must ensure that the waiting period lasts at least 15 minutes, starting with completion 
of the screening test. After the waiting period has elapsed, you should begin the confirmation 
test as soon as possible, but not more than 30 minutes after the completion of the screening 
test. 

(2) Concerning the waiting period, you must tell the employee: 

(i) Not to eat, drink, put anything (e.g., cigarette, chewing gum) into his or her mouth, or belch; 
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(ii) The reason for the waiting period (i.e., to prevent an accumulation of mouth alcohol from 
leading to an artificially high reading); 

(iii) That following your instructions concerning the waiting period is to the employee's benefit; 
and 

(iv) That the confirmation test will be conducted at the end of the waiting period, even if the 
instructions have not been followed. 

(3) If you become aware that the employee has not followed the instructions, you must note 
this on the "Remarks" line of the ATF. 

49 C.F.R. § 40.277 Are alcohol tests other than saliva or breath permitted under these 
regulations? 

No, other types of alcohol tests (e.g., blood and urine) are not authorized for testing done 
under this part. Only saliva or breath for screening tests and breath for confirmation tests using 
approved devices are permitted. 

49 C.F.R. § 40.287 What information is an employer required to provide concerning SAP 
services to an employee who has a DOT drug and alcohol regulation violation? 

As an employer, you must provide to each employee (including an applicant or new employee) 
who violates a DOT drug and alcohol regulation a listing of SAPs readily available to the 
employee and acceptable to you, with names, addresses, and telephone numbers .... 

49 C.F.R. § 40.289 Are employers required to provide SAP and treatment services to 
employees? 

(a) As an employer, you are not required to provide a SAP evaluation or any subsequent 
recommended education for an employee who has violated a DOT drug and alcohol regulation. 

(b) However, if you offer that employee an opportunity to return to a DOT safety-sensitive duty 
following a violation, you must, before the employee again performs that duty, ensure that the 
employee receives an evaluation by a SAP meeting the requirements of § 40.281 and that the 
employee successfully complies with the SAP's evaluation and recommendation. 

(c) Payment for SAP evaluations and services is left for employers and employees to decide and 
may be governed by existing management-labor agreements and health care benefits. 
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49 C.F.R. § 40.305 How does the return~to-duty process conclude? 

(a) As the employer, if you decide that you want to permit the employee to return to the 
performance of safety-sensitive functions, you must ensure that the employee takes a return
to-duty test. ... 

49 C.F.R. § 382.107 Definitions. 

Alcohol concentration (or content) means the alcohol in a volume of breath expressed in grams 
of alcohol per 210 liters of breath as indicated by an evidential breath test under this part. 

Driver means any person who operates a commercial motor vehicle. This includes, but is not 
limited to: Full time, regularly employed drivers; casual, intermittent or occasional drivers; 
leased drivers and independent owner-operator contractors. 

Performing (a safety-sensitive function) means a driver is considered to be performing a safety
sensitive function during any period in which he or she is actually performing, ready to perform, 
or immediately available to perform any safety-sensitive functions. 

Safety-sensitive function means all time from the time a driver begins to work or is required to 
be in readiness to work until the time he/she is relieved from work and all responsibility for 
performing work .... 

49 C.F.R. § 382.305 Random testing. 

(a) Every employer shall comply with the requirements of this sections. Every driver shall 
submit to random alcohol and controlled substance testing as required in this section. 

(m) A driver shall only be tested for alcohol while the driver is performing safety-sensitive 
functions, just before the driver is to perform safety-sensitive functions, or just after the driver 
has ceased performing such functions. 

POSITIONS OF THE PARTIES 

The District acknowledges that it has the burden of proving that it had just cause to 

terminate Grievant from her position as a bus driver. Terminating a school bus driver, who is 

responsible for the safety and welfare of students, for failing a random alcohol test clearly falls 

11 



within the concept of just cause. The District has established that Grievant failed an alcohol 

test that was administered in adherence with the applicable DOT specifications. Her excuses 

for failing the test are not valid. 

The DOT regulations are controlling in this case. The District is mandated to follow the 

regulations which are considered to be part of the CBA. Those regulations require the random 

testing of bus drivers who have a CDL. Grievant was selected for her random test in a proper 

manner. The test itself was likewise administered in accordance with proper procedures. The 

breathalyzer was approved, maintained, and inspected by a duly credentialed BAT. 

Grievant admits that she drank alcohol the night before the test occurred. Nonetheless, 

she argues that the real reason for the positive test result was that she suffers from acid reflux 

which skewed the results of the test. Grievant relies on the fact that employees being tested 

are told not to burp before the second, confirming test. She contends that burping caused by 

acid reflux would affect the test result. Even though there is no evidence that Grievant 

actually burped prior to the confirming test, she argues that the test should be invalidated due 

to alleged acid reflux burps. 

Although the BAT is required to instruct an employee to refrain from burping prior to 

the test, there is no provision in either the regulations or in Concorde's procedures which would 

indicate that the test should be stopped or invalidated if the employee does burp. Pursuant to 

the regulations, if a belch occurs, the BAT should note that fact and continue testing. There is 

no evidence on the record that belching fools a machine into thinking that an employee has 

alcohol in his/her system if there is none there. The breathalyzer measures only alcohol. The 

simple fact is that Grievant had alcohol in her system when she was tested. 
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Additionally, Grievant never testified that she burped before either of her breathalyzer 

tests. She stated that she threw up in the back of her throat prior to the first test. Although 

Grievant claims that she told the BAT this, no notation was made to that effect on the BAT 

checklist. Grievant testified that she swallowed a lot prior to the second test, but never stated 

that she had burped. In any event the technology inherent in the machine assures that the 

results were not skewed by other acids in the stomach. 

Grievant next argues that the breathalyzer was not as accurate as it could have been 

because the BAT waited only fifteen (15) minutes between tests instead of thirty (30) minutes. 

The regulations prescribe that the second test be performed after waiting 15 to 30 minutes 

after the initial test. The confirming test was done in compliance with the regulations. The 

regulations, in fact, require that the confirming test be done as soon as possible after waiting 

15 minutes, but no longer than 30 minutes. To suggest that Grievant might have registered less 

alcohol in her system by waiting an additional 15 minutes is completely specious. 

Grievant claims that termination was not the appropriate discipline for the misconduct 

in this case. Common sense suggests otherwise. Grievant was called in for a drug and alcohol 

test immediately after she drove a bus full of young children on several runs. She blew a .045 

and a .044 on a breathalyzer just as she dropped her students off. Grievant had to have had at 

least those levels in her system when she was driving the bus. She had twice the permissible 

levels allowed by DOT regulations. This is a health and safety issue. Grievant chose to drive a 

school bus after consuming alcohol. She cannot be depended upon to make rational decisions 

in the future. 
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Grievant's reliance on the 2012 Commonwealth Court decision, East Stroudsburg Area 

School District v. East Stroudsburg Area Education Support Professional Association (Exhibit A-2) 

as precedent in this matter is misplaced. In that case the District terminated a bus driver who 

was found guilty of a traffic citation for a violation that had occurred while driving the bus when 

there were no students on board. The Arbitrator determined that termination was too harsh a 

penalty and converted it to an 18 month suspension. The Court upheld that award, but noted 

that there were no findings by the Arbitrator that student safety was impaired. Clearly, 

Grievant's positive alcohol test is more serious. She was driving students with an impermissible 

level of alcohol in her system, thus jeopardizing their safety. 

Grievant contends that she was denied the opportunity to take a blood test which she 

maintains is more accurate than a breath test. There is no evidence of record to support that 

contention. Nor is it relevant to this proceeding. DOT regulations specifically state that blood 

tests are not authorized for the type of testing that was done in this case. Moreover, Grievant 

could have gotten a blood test on her own if she thought it would have produced a different 

result from the breathalyzer test. 

Grievant further contends that she complied with the Concorde Handbook insofar as 

she did not consume alcohol while on duty or within four (4) hours of reporting to work. This 

argument specifically ignores the other listed prohibitions that include being on duty while 

having a breath alcohol concentration of 0.02 or greater. 

Finally, Grievant seemed to suggest that the District was required to offer her 

rehabilitation and/or that she would get her job back if she completed rehabilitation. The 

District, however, is under no obligation under either DOT regulations or the CBA to bring 
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Grievant back to work even if she completes rehabilitation. Nor is there a requirement to 

return Grievant to work under District policies or procedures. The District has zero tolerance 

for drivers who fail a drug/alcohol screening, as evidenced by the fact that all three drivers who 

tested positive prior to Grievant either resigned or were terminated from employment. 

ASSOCIATION 

The District has the burden of establishing that it had just cause to terminate Grievant's 

employment. The CBA does not define the term "just cause" which gives the Arbitrator the 

authority to do so. Arbitrators generally use the "seven-part" test enunciated in the Enterprise 

arbitration award. 7 In this case, the District has failed to meet many, if not all, of the seven 

tests. 

The District failed to obtain substantial evidence that Grievant actually engaged in 

misconduct. The District relies solely upon the results of Grievant's breathalyzer test. The 

District assumes that it only had to establish that it followed DOT regulations to prevail in this 

matter. Just cause, however, requires a showing that Grievant actually did something wrong at 

work. 

First, it is important to note that Grievant's "positive" alcohol test was very low. It was 

materially below the level of intoxication needed to convict for a DUI. The District's expert 

witness testified that the human body has a slow rate of metabolizing alcohol, which can be 

made even slower if the alcohol is consumed with a heavy meal. Grievant credibly testified that 

she ate a heavy turkey meal with wine the evening before she was tested. Based upon the rate 

of metabolism, the low amounts of alcohol that were present during Grievant's test could have 

7 Enterprise Wire Co., 46 LA 359 (1996). 
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represented the remnants of wine that Grievant had consumed the prior evening. Grievant 

credibly testified that she did not drink alcohol after 8:00 p.m. the night before her test, on the 

morning of the test, or while driving the school bus. 

Grievant suffers from acid reflux which skewed the results of the breathalyzer. 

Grievant's physician testified that she was diagnosed with this condition in 2011. Grievant ate 

breakfast with spicy and acidic food prior to her test that caused acid reflux. Prior to taking the 

test, Grievant stated that she had a "throwing up" and "burning" sensation in her throat. She 

was not permitted to drink water to alleviate the condition. Additionally, Grievant's condition is 

exacerbated when she is nervous. The fact that she was upset after testing positive contributed 

to her symptoms of acid reflux during the second test. DOT regulations specifically require the 

BAT to instruct employees not to burp or belch during the wait period. Certainly this 

precaution indicates that the act of belching can skew the test result. District witnesses testified 

to this effect. On the day of her test, Grievant advised the BAT, the Dispatch Supervisor and the 

Transportation Coordinator that she suffered from acid reflux and believed that it had caused 

her positive result. The BAT failed to note this fact on the testing form as she was required to 

have done. 

The District failed to consider that Grievant passed a urine/drug test which also raises 

questions about the accuracy of the breathalyzer. The breathalyzer, in fact, has an inherent 

and significant margin of error. The District also could have given Grievant a saliva test instead 

of the breathalyzer which would have avoided the acid reflux issue. Additionally 1 the BAT 

performed the confirmation test after waiting only 15 minutes from the initial positive test. 
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Had she waited the permissible 30 minutes between tests, there would have been additional 

time for Grievant's acid reflux to dissipate. 

The District never communicated that failing a breathalyzer would result in the 

termination of a driver. Although the Superintendent testified that the District had a zero

tolerance policy with respect to alcohol and drug testing, she could not produce one. The 

discipline policy provides for progressive discipline. The drug and alcohol policy states only that 

termination is possible and informs employees about drug counseling and rehabilitation. 

Neither DOT regulations nor the Concorde handbook require termination for positive test 

results. 

The District also failed to conduct its investigation fairly and objectively. The District 

actually failed to conduct any kind of meaningful investigation. By its own admission, the 

District terminated Grievant entirely on the breathalyzer results. The District likewise admitted 

that not all employees are terminated for testing positive on a drug/alcohol test. The reason 

given for this difference is that the other employees were not bus drivers. This distinction is 

without merit. All school employees are entrusted with the care, supervision and safe-keeping 

of the students. Additionally, the District's police officers transport students and are not 

subjected to the same zero-tolerance policy. 

The District's penalty in this case is far too severe. The Arbitrator has the authority to 

consider mitigating factors and modify the penalty as has already been decided by the 

Commonwealth Court in a decision involving the parties to this matter. (Exhibit A-2). It was not 

even necessary to suspend Grievant. Court cases have recognized the right of employers to 
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place employees in non-safety-sensitive positions until they have completed the return to duty 

procedure required under DOT regulations following a positive alcohol test. 8 

The District's belief that Grievant's CDL has been suspended as a result of her positive 

alcohol test is incorrect. Thus, this erroneous conclusion cannot support the District's decision 

to terminate her employment. 

Finally, the District failed to consider any of the following mitigating factors in this case: 

the level of misconduct is trivial at best; the positive test result was significantly lower than the 

alcohol level necessary to convict for a DUI; Grievant was given a random breatha!yzer test and 

not tested because she was behaving erratically at work; the difference in the alcohol level 

between what would have enabled her to pass the test and her "positive" level was 

infinitesimal; Grievant has an outstanding work history; Grievant has never been disciplined in 

21 years of employment with the District; progressive discipline was not followed; and the 

District's refusal to permit Grievant to attend rehabilitation and return to work. 

DISCUSSION 

Many of the essential facts in this matter are undisputed. Specifically, Grievant was 

employed with the District as a school bus driver for over 21 years. During that period of time 

she received satisfactory evaluations and was never disciplined. As a school bus driver and 

holder of a CDL license Grievant was subjected to random drug and alcohol tests pursuant to 

DOT regulations. 

8 Citing, Eastern Associated Coal Corp. v. United Mine Workers of America, 531 U.S. 60 (2000); United Food & 
Commercial Workers International Union v. Foster Poultry Farms, 74 F.3d 169 (9th Cir. 1996). 
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On the morning of October 1, 2013, after having completed her first bus runs and 

shortly before beginning another run, Grievant was randomly selected for a drug/alcohol test. 

Grievant's breathalyzer test registered a .045, a "positive" result under the regulations. After 

waiting 15 minutes, Grievant was given a second or confirmation breathalyzer test. The 

confirmation test registered a .044. As a result, the District was required to immediately 

remove Grievant from her safety-sensitive duties. In accordance with the regulations, Grievant 

would not be permitted to return to safety-sensitive duties until she had completed the 

prescribed return-to-duty procedures. The District, however, elected to terminate Grievant's 

employment based upon her positive alcohol test without providing her with the opportunity 

for rehabilitation. 

The CBA provides that no employee may be discharged except for just cause. (Exhibit J-

1, p. 29). The issue presented is whether the District had just cause to terminate Grievant's 

employment because she tested positive for alcohol during her random test on October 1, 

2013. As the Association notes, because the CBA is silent with respect to the definition of "just 

cause", the Arbitrator has the authority to define the term. In order to establish whether just 

cause exists for discipline I, like many arbitrators, utilize the seven-part test enunciated by 

Arbitrator Carroll Daugherty in Enterprise Wire Co. Those tests include the following: 

1. Did the employer give the employee forewarning or foreknowledge of the possible or 
probable disciplinary consequences of the employee's conduct? 

2. Was the employer's rule or managerial order reasonably related to (a) the orderly, 
efficient, and safe operation of the employer's business and (b) the performance that 
the company might properly expect of the employee? 

3. Did the employer, before administering discipline to an employee, make an effort to 
discover whether the employee did in fact violate or disobey a rule or order of 
management? 
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4. Was the company's investigation conducted fairly and objectively? 

5. At the investigation, did the judge obtain substantial evidence or proof that the 
employee was guilty as charged? 

6. Has the Employer applied its rules, orders, and penalties even-handedly and without 
discrimination to all employees? 

7. Was the degree of discipline administered by the employer in a particular case 
reasonably related to (a) the seriousness of the employee's proven offense and (b) the 
record of the employee in his service to the employer? 

Enterprise Wire Co.1 46 LA 363-364. 

The District in essence supports its decision to terminate Grievant's employment on the 

basis that she failed a random alcohol test. The District asserts that it has zero tolerance for 

school bus drivers who fail drug/alcohol tests while on the job. The District maintains that all 

proper procedures were in place when Grievant was tested on October 1, 2013. Specifically, 

the equipment was of the type approved by DOT and had been properly calibrated prior to the 

test. The BAT who administered the test was fully credentialed and complied with all 

requirements in both DOT regulations and the Concorde handbook when she administered the 

test to Grievant. That Grievant failed the alcohol test immediately after having driven a school 

bus with District students is clearly a serious safety issue that warrants her termination. 

The Association, in turn, contends that virtually all of the seven elements necessary to 

satisfy just cause have not been met in this case. It is argued that there is no evidence of 

misconduct at all. At most, Grievant had residual amounts of alcohol in her system remaining 

from a prior evening's family celebration. The District failed to fully investigate the matter and 

ignored Grievant's medical condition that contributed to the positive test result. Additionally, 
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the District completely failed to consider any of the multiple mitigating factors that warranted a 

much less severe, if any, discipline. 

This case is obviously important to the parties involved as evidenced by the voluminous 

record produced and the well-articulated, thoughtful briefs that were filed. I have carefully 

considered all of this information prior to reaching the conclusions set forth below. 

At the outset, it must be stated that the facts in this case are troubling. The safety and 

welfare of District students are dearly impacted when any school employee tests positive for 

drug or alcohol during work hours. Moreover, it cannot seriously be disputed that those safety 

issues rise to a significantly higher level when the employee involved is a school bus driver who 

has tested positive immediately after having driven a busload of students. Grievant was 

terminated precisely because that is what occurred on October 1, 2013 when she tested 

positive for alcohol in between her morning bus runs with students. 

Notwithstanding that fact, the Association has presented numerous and comprehensive 

arguments why the just cause standard for terminating Grievant's employment has not been 

met in this case. Those arguments fall generally into two categories: that Grievant did not 

engage in any misconduct for which she could be disciplined and that termination was far too 

severe of a penalty if any discipline were in fact warranted. 

Turning first to the issue of whether Grievant was guilty of any conduct for which she 

could be disciplined, the Association asserts that in order to find just cause it must be shown 

that she engaged in wrongdoing at work. Specifically, it is argued that the District must 

establish that Grievant actually drank alcohol on the job. This argument is unavailing. 
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It is the level of alcohol that is in the employee's system when driving a school bus that 

could present a safety problem. If that level is high enough to be of concern it is irrelevant 

whether the employee consumed the alcohol while working or prior to reporting for work. Bus 

drivers are explicitly prohibited from drinking alcohol within certain hours prior to working. 

District policy specifically precludes operating a school bus after consuming alcohol within the 

previous eight (8) hours. (Exhibit SD-1, Policy No. 810.1). The DOT handbook, which sets forth 

DOT regulations and guidelines and is provided to District bus drivers, prohibits a school bus 

driver from consuming alcohol within four (4) hours of reporting for duty. (Exhibit A-5, p. 4). 

Moreover, all applicable policies make clear that a positive alcohol test while on duty is, 

in and of itself, prohibited conduct for a bus driver. Board policy explicitly prohibits a covered 

driver from "reporting for duty, driving, operating or being in the actual physical control of the 

movement of a school bus" while having an alcohol concentration of 0.04 or greater. (Exhibit 

SD-1, Policy No. 810.1). The DOT handbook considers "prohibited conduct" to include, "being 

on duty while having a breath alcohol concentration of 0.02 BAC or greater" and "having a 

positive drug or alcohol test". (Exhibit A-5, p.4). Finally, the District's transportation policies 

with respect to discipline states that "[a] positive Drug and Alcohol test will result in immediate 

suspension pending investigation and possible termination". {Exhibit SD-4). Grievant's positive 

alcohol tests of .045 and .044 immediately after driving one or more bus runs with students 

decidedly falls within the prohibitions of these policies and subjected her to discipline. 

The Association next asserts that no violation has actually been established in this case 

because the breathalyzer results were skewed by Grievant's medical condition and/or testing 
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procedures were not adequately followed which invalidated the test. The evidentiary record 

does not support either contention. 

Grievant testified that she suffers from acid reflux disease. Grievant stated that when 

she eats too much, drinks too fast, eats certain foods, or gets nervous she experiences 

symptoms, "where you throw up in the back of your throat or even burp and you'll feel, like, an 

acid burn in the back of your throat." (N.T. 245-246). Grievant admitted that she drank several 

glasses of wine the evening prior to her test, "probably between 5:30, 6:00 till about 7:30." 

(N.T. 248). Grievant testified that she had made a turkey dinner for her recently married sister 

and brother-in-law and ate too much that evening. (N.T. 248-249). The following morning, 

Grievant ate breakfast after her first bus run and smoked a cigarette. She was then called in for 

her drug/alcohol test. Grievant testified that prior to the test she had acid reflux in her throat, 

a burning sensation that was "kind of like throwing up in the back of your throat." (N.T. 250-

252). It is for this reason Grievant asserts that her test results were skewed. 

Grievant had been a bus driver for nearly twenty one years prior to her drug test on 

October 1, 2013. Throughout that period of time she presumably was subjected to several, if 

not numerous, random alcohol/drug tests. As such, she was familiar with the procedures. 

Grievant, in fact, testified that when she learned that random tests would be performed that 

day, she assumed that she would be selected because she had not been tested for awhile. 

Consequently, Grievant said that she drank water in anticipation of the test. There is no 

evidence that Grievant was nervous when she arrived for the test or that she was not feeling 

well. 
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Grievant initially blew a .045 on her alcohol breathalyzer test. Positive test results are 

those .020 and higher. A test result between .020 and .039 requires the temporary removal of 

an employee from performing safety-sensitive functions. An alcohol test result of .040 and 

higher requires the immediate removal of the employee from performing safety-sensitive 

functions. 49 CFR § 40.23 (c). Additionally, those employees testing .040 and higher are not 

permitted to perform safety-sensitive functions for any employer with'out going through the 

prescribed return-to-duty procedures. 49 CFR § 40.285. 

Grievant testified that she informed BAT that she had thrown up in the back of 

her throat and wondered if that might have made "the machine make a different thing." (N.T. 

253). According to Grievant, · 

be retested. (N.T. 253-254). 

replied that she did not know, but that Grievant would 

., who testified in this proceeding before Grievant, was 

not asked whether she recalled such a statement. however, was required to 

perform a confirmation alcohol test in view of Grievant's positive screening test. 

DOT regulations require that a waiting period of at least 15 minutes must occur before 

the confirmation test can be performed. During the waiting period, the BAT must tell the 

employee not to eat, drink, put anything in his/her mouth or belch. The BAT must explain that 

the reason for the waiting period is to prevent an accumulation of mouth alcohol from leading 

to an artificially high reading. Finally, the BAT is to inform the employee that the instructions 

regarding the waiting period are to benefit the employee and that the test will be conducted at 

the end of the waiting period even if the instructions have not been followed. 49 CFR § 40.251. 

waited 15 minutes after the screening test to perform the confirmation test. 

She gave Grievant the instructions that were to be followed during the waiting period. Grievant 
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contends that she was nervous from failing her alcohol screening test which made her acid 

reflux symptoms worse. She testified that she had an acidic, burning sensation in her throat 

that caused her to keep swallowing during the waiting period. (N.T. 257). Grievant's 

confirmation test result was a .044. 

Grievant first argues that she was disadvantaged because failed to wait an 

extra 15 minutes which was permissible under the regulations before performing the 

confirmation test. There is no evidence to support this argument. There simply is nothing to 

suggest that the District, through its contracted agent, deliberately rushed the confirmation 

test without regard to fairness. The regulations require the BAT to ensure that the waiting 

period lasts at least 15 minutes, starting with the completion of the screening test. The specific 

instructions to the BAT then provide, "After the waiting period has elapsed, you should begin 

the confirmation test as soon as possible, but not more than 30 minutes after the completion 

of the screening test. 49 CFR § 40.251 (a) (1). (Emphasis added}. Thus, there is no basis to 

condude that in complying with this specific language Ms. 

Grievant's confirmation test. 

sought to skew the results of 

Nor has Grievant explained how or why she believes that by waiting an additional 15 

minutes, the acid reflux problems that she attributes to her "false" positive test would have 

been resolved. Grievant testified that she had been suffering from symptoms of acid reflux that 

morning because of the heavy meal she had eaten the previous evening. She further testified 

that she ate a spicy breakfast and smoked prior to the a!cohoi test. Grievant also stated that 

her acid reflux symptoms were exacerbated when she was nervous during the waiting period. 
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Based upon this testimony, it is pure speculation to assume that those symptoms would have 

dissipated had the waiting period been extended by 15 minutes. 

Grievant's main contention in this matter is that the acid reflux itself skewed her test 

results, causing the breathalyzer to register an artificially high "alcohol" level. In support of this 

argument, Grievant points to the regulation that directs the BAT to instruct employees not to 

eat, drink, put anything in the mouth or belch during the waiting period. That regulation also 

states that the reason for the waiting period is to prevent an accumulation of mouth alcohol 

from leading to an artificially high reading. 49 CFR § 40.251 (a} (2) (i) (ii). Grievant also notes 

that during the unemployment hearing and/or the arbitration hearing District witnesses 

admitted that burping/belching could have an impact on the breathalyzer results by bringing up 

the contents of the stomach into the mouth. These witnesses include BAT 

Concorde's Senior Director of Occupational Testing and Concorde CEO 

After careful consideration of the record produced, I find no probative evidence that 

Grievant's test results are negated or assumed to be erroneous because of her acid reflux. At 

the outset, Grievant never testified that she actually burped/belched during the waiting period 

before her confirmation test. Grievant testified that prior to the screening test she had thrown 

up in the back of her throat. She stated that during the waiting period she kept swallowing 

because of the acid. Nor did Grievant testify that she had reported belching 1 or otherwise 

failing to follow instructions during the waiting period, to ,, in fact, made 

no mention of a failure to follow instructions in her report for Grievant. 
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Grievant asserts that failure to properly record Grievant's "mouth issues" was 

because she was busy filling out paperwork and talking on the phone during the waiting period. 

Thus, it is argued, , did not monitor Grievant as she was required to do and failed to 

observe any problems that Grievant might have had.9 This argument of course rests on the 

faulty premise that Grievant actually had belched/burped during the waiting period. There is 

no evidence that she did. 

More important, there is no evidence that Grievant's acid reflux would under any 

circumstances invalidate the test results. Employees are instructed to refrain from 

belching/burping during the waiting period in order to prevent an accumulation of mouth 

alcohol from leading to an artificially high reading. In the event that belching/burping occurs 

during the waiting period, the BAT is instructed to make note of that fact but continue with the 

confirmation test. Therefore, even assuming that Grievant had belched during the waiting 

period she would have had to proceed with the confirmation test. The fact that an employee 

belched during the waiting period is not a problem that would require invalidating or cancelling 

the test. 49 CFR §§ 40.267, 40.269. An employee, like Grievant, who tests over .039 on a 

confirmation breathalyzer test must be immediately removed from a safety-sensitive position 

irrespective of whether that employee had belched during the waiting period. 

Nor is there evidence in this record to support any finding that the alcohol registered in 

Grievant's breathalyzer test was anything other than alcohol. Specifically, there is no evidence 

that the acidity from Grievant's stomach was mistaken for alcohol by the machine. Mr. 

testified, for example, that certain breathalyzers at one time could not differentiate 

testified that had she witnessed Grievant burping and/or Grievant had reported burping during the 
waiting period she would have recorded that fact. (N.T. 166). 
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between alcohol and acetone. He stated that acetone is produced as a result of diabetes and 

was mistaken by the machines as a positive alcohol. The machines now used and approved by 

DOT can differentiate between alcohol and acetone. (N.T. 85). There is no similar finding that 

stomach acids could likewise produce a false alcohol positive. The possibility that burping could 

increase the concentration of mouth alcohol is accounted for in the regulations and Concorde 

policy. As stated before, it is not a valid reason to cancel or negate a test. 

There is no question that Grievant's alcohol testing was properly done in accordance 

with regulations and procedure. Nor is there any doubt that the breathalyzer utilized was one 

approved by DOT and properly calibrated. Thus it must be concluded that Grievant's test 

results of .045 and .044 were accurate and reasonably relied upon by the District in this matter. 

Absent probative evidence to the contrary, I likewise am compelled to do the same. 

In accordance with the District policies set forth above, the District had just cause to 

discipline Grievant for a positive alcohol test. There is nothing in those policies that requires 

the District to consider the results of additional types of drug testing prior to making that 

decision. 

Grievant contends that even if there were cause for some discipline in this case, 

termination was not appropriate. She correctly asserts that the DOT regulations not only fail to 

require termination of employees who have positive alcohol tests, they provide for a 

rehabilitation and return to work procedure for those employees. To be precise, those 

procedures are the ones that must be followed to return an employee to a safety-sensitive 

position if the employer elects to retain the employee. DOT regulations and the Concorde 
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policy make clear that employment decisions are to be made by the employer, subject to the 

terms of any collective bargaining agreement. 

The District contends that it has a zero tolerance policy with respect to school bus 

drivers who test positive for drug or alcohol. No such policy was produced. What is apparent, 

as the District more accurately stated in its brief, is that the District has exhibited zero tolerance 

for drivers who fail a drug/alcohol screening.10 Prior to Grievant, three bus drivers had tested 

positive and were either terminated or resigned from their employment. 

While I do not find sufficient evidence of a zero tolerance policy, I do find that Grievant 

was fully made aware that she could be terminated for a positive alcohol test. The 2013-2014 

Transportation Policies and Procedures for School Bus Drivers clearly differentiates violations of 

the drug/alcohol policy from other offenses that require progressive discipline. Specifically, bus 

drivers are informed that, "[a] positive Drug and Alcohol test will result in immediate 

suspension pending investigation and possible termination." (Exhibit SD-4). 

Superintendent testified that she has worked with the Association and 

employees, other than bus drivers who tested positive on duty, to support and help individuals 

with alcohol issues. She explained that the District believes that there is a clear distinction 

between other employees who may experience alcohol problems and a school bus driver who 

tests positive when driving a school bus with 50-60 children aboard. (N.T. 30-32). I firmly agree 

that those drivers can reasonably be held to a higher standard. 

Grievant blew a .045 and .044 in her alcohol breathalyzer test shortly after having driven 

a busload of students. Presumably, if the alcohol level dissipates over time, that level was even 

·------· 
10 Post-Hearing Brief of East Stroudsburg Area School District, p. 20. 
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higher when she was driving the bus. Admittedly, that !eve! is below the intoxication level for a 

DUI and there is no evidence that Grievant was acting impaired at the time. The fact remains 

that this level is sufficiently high for a safety sensitive position to require the immediate 

removal of Grievant from performing safety sensitive duties and preclude her return to them 

until completion of a rehabilitation process. 

This case is factually distinguishable from those cited by the Association insofar as it 

clearly impacts upon the safety and welfare of District students. The District owes a duty to its 

students and their parents to insure that the students are safe while being transported to and 

from school. When as in this case a driver who is in the midst of bus runs with students aboard 

tests positive for alcohol at an impermissibly high level for performing safety sensitive 

functions, that duty has been breached. Although there is absolutely no evidence that Grievant 

was drinking alcohol while on the job, she was driving a school bus full of students with a level 

of alcohol in her system that resulted in a positive alcohol test. 

This is a particularly difficult case. Grievant is a veteran bus driver who has had a good 

work record with the District for over 21 years. While it seems particularly harsh to terminate 

Grievant for her first offense, the safety implications involved in this case are controlling. 

Based upon the record produced and for all the reasons set forth above, I am 

constrained to find that the District had just cause to terminate Grievant from her position as a 

school bus driveL 
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Dated: September 15, 2015 

Harrisburg, PA 

AWARD 

The Grievance is Denied. 

Lynne M. Mountz, Arbitrator 
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