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INTRODUCTION 

This matter concerns a dispute that has arisen pursuant to the Collective 

Bargaining Agreement between the Lehigh Career & Technical Institute ("Institute") and 

the Lehigh Career & Technical Institute Education Association/PSEA/NEA 

("Association"). The underlying matter concerns a grievance that was filed on May 5, 

2014 by the Association on behalf of the grievant - . The grievance 

alleged that the Institute violated the Collective Bargaining Agreement when it suspended 

the grievant for 15 days and gave him an unsatisfactory rating. The Institute's action was 

without just cause and in violation of Article IV Section B. 

The Institute alleges that it had just cause to suspend the grievant because on the 

afternoon of April 23, 2014 the grievant while in the hallway in front oflnstructional 

Coach' rubbed a number of student passes on his crotch and made an 

inappropriate comment to Ms. which alluded to his low opinion of SRI testing. 

Moreover, the Institute claims that the grievant was not truthful during the investigation. 

Therefore, the Institute concluded that the suspension was appropriate under its policy. 

The events described were sufficiently onerous to justify the most severe levels of 

discipline without going through progressive steps. 

The parties were unable to resolve the matter pursuant to the grievance procedure 

set forth in the Agreement. Accordingly, the undersigned arbitrator was selected by the 

parties to hear and resolve the matter. A hearing was held on April 27, 2015 in the 

offices of the Career & Technical Institute in Schnecksville, Pennsylvania. Throughout 

the hearing the parties were represented by counsel who provided evidence through the 

sworn oral testimony of witnesses and through documents. Counsel also had the 
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opportunity to confront the evidence presented by the opposing side. The hearing was 

concluded after the presentation of written post hearing briefs. 

BACKGROUND 

The Association serves as the collective bargaining representative for all certified 

professional employees employed at the Institute. The Institute operates a Career & 

Technical School located on a campus in Schnecksville, Pennsylvania. The grievant 

had been employed by the Institute for 14 years and at the time of the 

incident which resulted in the discipline he was an English instructor in the Career 

Academy Program. 

The incident occurred on Wednesday, April 23, 2014 and involved a fellow 

teacher ·.Ms. was an Instructional Coach assigned to assist 

the Academic Center in proctoring assessment tests which included setting up the testing 

site and doing data analysis. On April 23, she was supporting the proctoring of tests in 

the computer lab. These were makeup tests for ?tudents who had been previously absent 

from the prior examination. Several of those students were in the grievant's English 

language arts class. In order to excuse these students from the class to attend the makeup 

the grievant was given a number of passes. When called, students were to receive a pass 

from the grievant and report to the computer lab for the full period of testing. During the 

course of the day Ms. called the grievant twice to remind him to send his students 

for the makeup. 

Ms. · claimed that the grievant did not send the students to the lab because 

he did not support the reading test the center was using. He said that she should not make 

him send students at that time. The gth period ended at approximately 2:40 pm. During 
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the time between periods teachers were expected to be present in the hall to monitor 

students as they moved from class to call. During this time Ms. stated that she 

was standing outside of Room E210. She observed the grievant walking toward her with 

the pink passes in his hand. She stated that the grievant stated "here is what I think of 

your SRI testing." At that time he rubbed the passes on the groin of his pants. He then 

went to hand them to her but she refused take them. He then placed the passes in the 

garbage. Ms. . testified that she stated "l don't believe you did that" and walked 

away. 

She did not mention the incident to anyone until the following Friday, April 25 

when she met with the testing Coordinator Ms. Ms. asked her 

how things were going and in response she described the incident. After hearing Ms. 

's description and noticing how upset she was Ms. recommended that the 

incident be reported to the administration. !v1s. also asked Ms. 

:, the Intervention Aide, if the incident had been recorded on the school's closed 

circuit television. She obtained a copy of the portion of the tape and observed the video 

with Ms. She then spoke to Ms. · and strongly advised her to file a 

report. Ms. testified that she was hesitant to file a report because she was 

concerned that it \Vould negatively impact her relationship \Vith other teachers. She then 

asked Ms. if she could think about it over the weekend. 

TI1e following Monday Ms. · :f ecided to report the incident which was 

submitted on April 29. Ms. testified that she accompanied Ms. as she 

presented her complaint for "moral support". The matter was then reported through the 
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Director of Cuniculum and Instruction and given to the Principal of the 

Academic Center Mr. r who initiated an investigation. 

I\1r. stated that he looked at the video and spoke to Ms. : and 

Ms.· Afterwards, he interviewed the grievant in the presence of the Association's 

President. A number of other members of the Administration were also present. Mr. 

testified that read a number of questions that he had prepared and had wrote 

down the grievant's answers. He admitted that he initially did not mention the presence 

of the video to the Union president or to the grievant. When asked whether he rubbed the 

passes on his crotch, Mr. stated that the grievant denied placing the passes on 

his crotch but rather he stated that he waived the passes in the air and gave the passes to 

Ms. ·. After the interview l\fr. concluded that the grievant had not been 

truthfol even though it was admitted that he was cooperative. During a follow up 

meeting with the Association president he showed the video and provided a copy. 

At the conclusion of the investigation the video and a report was presented to Ms. 

the Executive Director of the Tech Center. She talked with the 

administrators and concluded that the grievant's conduct was "not professional and lewd" 

and "the \Vorst I had seen in my 25 year career as an administrator." 

The grievant testified that under the testing protocol Ms. would call and 

he would give passes to students and then send them down for the makeup test. He stated 

that there were a number of students scheduled for the makeup test were not in his 

classroom the prior period. He did \Valk do•vn the hall between the gth and 9th period with 

the intent of returning the passes to her. ffo stated that as he approached Ms. , he 
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waived the passes in the air in front of him and said this is what I think of your SRI and 

acted as if he was going to toss the passes aside. 

The Association and the grievant assert that he had always had a good working 

relationship with Ms. · and that they had collaborated on a number of projects. At 

that time they were working together on an event called the Brain Bowl. Indeed, the 

Association produced an email exchange showing that the day after the incident occurred, 

Ms. and the grievant were discussing an opportunity to have dinner together to 

talk about the Brain Bowl. Moreover, the grievant stated that Ms. · had spoken to 

him about other, more personal matters such as her intent to purchase a new car. The day 

after the complaint was submitted, the grievant informed Ms. that he would no 

longer be doing the Brain Bowl. Nevertheless, he considered Ms. ' to be a friend. 

The grievant stated that he only knew of the complaint or the investigation when 

he was called by Mr. · i. He denies ever lying to the administration but only 

shared his recollection of the events as he saw them. In addition he denied ever hearing 

Ms. stating "I don't believe you did that.". The grievant also noted that sometime 

after the interview that he was given a copy of the video and which he showed to two 

former Association presidents but did not recall their reactions. 

Ms. stated did not have any memory of any discussion about the Brain 

Bowl and denied that she ever spoke to the grievant about purchasing a vehicle. 

STATEMENT OF THE ISSUE 

The parties were able to stipulate to the following statement of the issue: Was 

the grievant suspended for just cause? If not, what shall the remedy be? 

SUMMARY OF THE ARGUMENTS 
OF THE PARTIES 



Lehigh Career & Technical Institute Educational Association 
& Lehigh Career & Tech Institute 
Page7 

The Institute contends that the discipline of the grievant was for just cause. It 

states that the facts clearly show that the grievant approached Ms. with student 

passes and made a comment that "this is what I think of your SRI" and then rubbed the 

passes in his crotch. According to the Institute he then attempted to give the passes to 

Ms. who refused to take them. 

There is no dispute that this action clearly upset Ms. J '. She thus consulted 

with a colleague and struggled with the decision to report the matter. The Institute also 

notes that when the incident was investigated the grievant was asked about his 

description and he denied ever rubbing the passes on his crotch. Rather he said that he 

waived the passes in the air and he gave her the passes when they were both in the 

classroom. This was clearly contradictory to the clear image as recorded on the close 

circuit television. 

The grievant's denial in light of this evidence led to the conclusion that the 

grievant indeed lied during the investigation which served to aggravate the discipline in 

this matter. Given these extreme circumstances the Institute maintains that a 15 day 

suspension was an appropriate penalty. 

The Association's claims were indeed baseless. First, it claimed that the event 

was not serious because Ms. was emailing the grievant to talk about another 

project at the same time she was contemplating whether to submit a complaint. 

According to the Institute, this does not diminish the fact that she was upset. The dinner 

meeting never took place and she felt she still had a job to do that required interaction 

with the grievant. Thus, the Institute continued to maintain that this action was quite 

egregious. 
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The Association also claimed that the grievant did not lie but that it was only a 

difference of perspective. According to the Institute, the facts in dispute were not 

subjective or subject to interpretation. "If the Union is suggesting that [the grievant's] 

responses were based on his belief as to what took place, that belief is not credible." The 

Institute thus states that it considers lying in an investigation to be a serious offense that 

only aggravated the grievant's initial misconduct. Therefore, the discipline in this case 

was for just cause and thus the grievance must be denied. 

The Association on the other hand maintained that the Institute did not have just 

cause to suspend the grievant. In applying the seven factors of the Dougherty test for just 

cause, it argued that the grievant was never forewarned of potential disciplinary 

consequences and in that regard progressive discipline was more appropriate. 

Progressive discipline in this case is predicated on a graded pattern of responses to 

unacceptable behavior. A lesser penalty would serve was as notice to the grievant that 

such behavior was not appropriate. In this case a warning would have sufficed. 

Based upon this conclusion the Association asserts that the penalty was "grossly 

disproportionate to the alleged allegations." In this regard, it maintains that the events 

were not as serious to the employee as she testified. In this regard the Association notes 

that not even 24 hours after the incident occurred Ms. invited the grievant to 

dinner to discuss the "Brain bowl". According to the Union "if Ms. 1 were truly 

offended by [the grievant's] actions would she initiate an email directly to the [grievant] 

asking him to go to dinner?" 

The Association also asserts that there is no competent evidence showing that the 

grievant lied. The evidence that was presented to the grievant at the time of the 
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investigation was subject to subjective interpretation. The grievant had a different 

perception from that of Ms. and therefore testified to that perception. That does 

not mean that he testified untruthfully. Based upon this evidence, the Association 

maintains that the Employer failed to meet at least two parts of the Dougherty test and 

thus did not have just cause to suspend the grievant. 

ANALYSIS 

J have reviewed all of the evidence presented including the notes of testimony, 

documents, the videotape of the incident, and briefs. The grievant was suspended for 

showing disrespect and a lack of professionalism toward . by not only 

opining on a test that she was administering but also demonstrating his opinion of the test 

by wiping student passes on his crotch before attempting to hand them to her. The 

grievant was then interviewed about the incident by the Principal of the Academic Center 

and lied during the investigation. 

The Association on the other hand claims that the penalty imposed upon the 

grievant was too harsh. Rather he should have received progressive discipline which 

meant that he should have received no more than a warning. Indeed, the incident itself 

according to the Association was overblown. This was supported by the email 

conversation between the grievant and Ms. concerning coordinating on the Brain 

Bowl. That conversation according to the Association showed that the matter was not 

that offensive. Finally, the Association alleged that there was no evidence that the 

grievant lied. 

The evidence supporting the Institute's conclusion is based not only on Ms. 

's testimony but also a closed circuit television video of the incident. I have 
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reviewed the video clip and find that it corroborates the version described by Ms. 

There is no evidence that the grievant waived the passes in the air or that she followed the 

Ms. into the classroom for an extended period oftime. Given that the grievant 

admitted did have a lmv opinion of the testing, it would support Ms.· 's description 

of what was said. 

As stated above, the Association feels that the penalty should be mitigated 

because Ms. continued to work with the grievant during the time period 

demonstrated that she was not that upset by his actions. While it is important to assess 

the individual's reaction to a specific workplace incident one must note that the Institute 

also has an interest in assessing the severity of the event that is separate and apart from 

that of the individual employee. This is analogous to situations involving alleged sexual 

harassment or a hostile working environment. It has been clearly found in arbitration as 

well as applicable case law that even though an individual's reaction to workplace 

harassment could be considered, the employer has an significant interest in maintaining a 

safe and respectful workplace and therefore that interest must also be accorded weight. 

In this case, the Institute has a substantial interest in fostering an atmosphere of 

collaboration and collegiality within its pedagogical and administrative staff Quality 

education is dependent on the ability of staff and administration to work together for a 

common goal. The grievant's actions in this regard violated that obligation. As 

described through the testimony of Ms. the incident directly impacted the 

Institute's interest in creating and maintaining a community oflcarning. A 15 day 

suspension in this regard is important in communicating to the grievant the importance of 

that interest. 
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The evidence also shows that the grievant was not truthful during the 

investigation. In this regard, the Association asserts that the grievant did not lie but 

basically had a difference of perception. Such a consideration is appropriate when the 

evidence presented is subject to interpretation. For example if this discipline turned on 

what was said between the employees and the grievant remembered a statement 

differently, there is reason to consider perception. However, in this case, given the 

weight of the video evidence there is no room for perception. The grievant testified that 

he waived the passes in the air. The video shows that throughout the confrontation the 

passes remained in the grievant's hand below his waist. This clearly does not support his 

conclusion. 

Finally, I must find that the own grievant's testimony at the hearing does not 

support the conclusion of a difference of perception. Of particular note is the fact that the 

grievant testified that he showed the video of the incident to two former association 

presidents to get their opinion. When the grievant was asked to recall what they said, he 

stated that he did not recall. This is convenient; for if the presidents' conclusion was 

consistent with the grievant's, he would have indeed remembered what was said. Given 

the grievant's evasiveness, one can only conclude the opposite. 

Accordingly, and based upon the evidence presented, I must find that there was 

just cause to suspend the grievant. The grievance is denied. 
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THE AWARD 

Based upon the evidence presented 1 find that the Institute had just cause to 

discipline the grievant. The grievance is denied. 

Dated: August 24, 2015 
Alan A. Symonette, Arbitrator 
Philadelphia, Pennsylvania 


